10

THE INVESTMENT
FUND SUING OVER
ROAD BLOCKS AND
TOLL PROFITS

INFRARED'VS COLOMBIA

The international investor behind

a public-private partnership road
building project in Colombia is suing
the government in a highly secretive
case. InfraRed lacks an environmental
permit for one piece of road and

land titles for another. The company

is impatient with national court
processes that are likely to require it
to spend more on environmentally

: sensitive design. It is also complaining
LB about government caps on toll price
increases. The threat of the ISDS

case may have contributed to the
government’s decision allowing the
company to charge more.
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The public-private route to the sea

he Ruta al Mar venture is a road
building project in the north of
Colombia. It covers around 500
km of road running from the
mountains to the Caribbean sea,
crossing traditional cattle ranching territory
amid lowland wetlands.! The project mainly
involves upgrading and maintaining existing
roads. It is one of 29 projects in a country-
wide programme,? launched in 2013, to
develop Colombia’s public road infrastructure.

The programme uses a public-private
partnership (PPP) approach, and therefore
these are all toll roads. The projects are
tendered out to the private sector to build

and operate, in exchange for government
payments and the income from tolls. Although
long criticised as expensive, high risk and
benefiting private over public interests, the

PPP approach has been actively promoted
by the World Bank, which supported the
Colombian programme with funding and
technical assistance.® Significant amounts of
the funding for the overall programme came
from development finance institutions — this
money went to private corporations.*

The company that successfully bid for the
Ruta al Mar project was a specifically formed
venture called Concesion Ruta al Mar or
Corumar. The company has the contract for 34
years. Corumar is half-owned by a Colombian
construction company, Construcciones El
Céndor SA, and half by an international asset
management investment company that
specialises in PPP projects, InfraRed Capital
Partners, which is headquartered in London.®
The funding was underwritten by global
investment bank Goldman Sachs.®
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Suing in secret, seeking
payouts and leverage

After ten years of construction, the Ruta al Mar road-building is not
quite complete. In January 2024, InfraRed brought an ISDS case
against the Colombian government. It is using subsidiaries to bring
the case using both the Colombia-Spain and Colombia-UK bilateral
investment treaties.

InfraRed is no stranger to ISDS. It previously won a case against Spain
over solar energy feed-in tariff subsidies.” It has also sued Colombia
before, using the same ISDS mechanism, but one that was written
directly into a contract, rather than an international treaty.

ISDS cases are often very secretive. This one is at the early stages
and no formal information has been published. Corporations can
often want different things from ISDS cases. Sometimes they want
to pursue the case to the bitter end in search of the payout. Other
times, however, bringing the case is a threat intended to provide the
corporation with leverage to change an official policy or decision.

An interview with the manager of Corumar reveals two main concerns.?
One relates to environmental and social issues which are delaying
construction, and it is likely that InfraRed wants a payout for this.
However, the other bone of contention is government policy on tolls,
which could be more to do with leverage — and here the company may
have already got what they wanted simply by filing the case.



Taking a toll

Road tolls are controversial. The dominance of the PPP approach to
public infrastructure in Colombia in recent decades means there are
tolls all across the road network, and there is much public opposition
to them.® This echoes other countries in the region such as Honduras,
where an ISDS case has been brought as a result of public protests
against tolls.””

Tolls in Colombia are regulated so that annual increases do not exceed
inflation. However during the 2022 cost of living crisis, inflation rose

to 13%. Tolls would have gone up by this amount in 2023 - a huge rise
for people already struggling with massive increases in the prices of
food, energy and other necessities. In response the new Colombian
government issued Decree 050, which froze toll prices for the year."

The decree provided for the tolls to be levelled back up subsequently,
and this has been done over 2024-5. The temporary cost of living price
cap nonetheless alarmed corporate interests and Decree 050 was one
of the issues mentioned by Corumar’s manager in connection to the
ISDS case. Protests against the tolls continue, including on the Ruta al
Mar roads, where transport workers unions are blockading tollbooths,
calling for a 50% reduction.?

Corumar also has a very specific complaint on tolls: one of its booths
has been closed. The Caimanera tollbooth was strategically located

on a road between two neighbouring tourist beach resorts on the
Caribbean coast, Covenas and Tolu.® As well as being a charge on local
people, the tollbooth discouraged tourists from moving between the
two resorts, hurting the local economy. After years of complaints and
protests, in 2022 the government agreed to withdraw this tollbooth.
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We don’t want toll booths because they
harm us. We already had a disastrous

experience.
LOCAL RESIDENT FROM TOLU*

After the company brought the ISDS case, however, the government
agreed that Corumar can charge an additional 2% toll across the rest
of its tollbooths for the next 12 years to make up for the closure of
Caimanera.” Is this an indication that the ISDS case gave the company
successful leverage behind the scenes to prioritise its profits over the
interests of local communities?

The project is underwritten by Goldman Sachs, for whom the income
from one tollbooth is a drop in the ocean. But rather than absorbing
the closure, InfraRed is now going to squeeze even more profit out of
locals, charging them more for over a decade.



Bump in the road

Issues with environmental rules and land rights have delayed the
completion of construction in two places on the Ruta al Mar.

Bypassing environmental concerns

Plans for a bypass around the town of Lorica are stalled. The bypass
would cut across the edge of a protected wetland area, and the
company does not have an environmental permit.

Multiple social and environmental tensions are in play here. The
wetland has already lost half of its water over the last 50 years.*®
Officially there should now be stronger environmental protection
for the wetland biodiversity, but this is resisted by big landowners,
sometimes violently.” To add to the complexity, there is also local
pressure for the bypass to be built because the main road currently
runs through the middle of town, and there are concerns about road
accidents.®®

National court processes are already underway to resolve the situation,
and the courts have ordered that plans be drawn up to build the
bypass with minimal environmental damage.® But this would cost
more. Amidst all this, InfraRed has started to sue Colombia using ISDS
in an apparent attempt to circumvent Colombia’s courts and avoid
spending more on environmentally sensitive construction.

Less than the cost of a coffee

Plans to widen the existing road through the town of San Pelayo are
also on hold, due to land titling issues.

An alliance of campesinos (smallholder farmers), Zenu indigenous
people and Afro-descendants are refusing to accept the
compensation offered for their land, and have been blockading the
road in protest.?’ They say they have been offered less than the price
of a posh coffee for their land, when neighbours have been given 50
times more.” The protestors claim the company is taking advantage of
unfairness in the treatment of land titles.”?

Land rights were a significant underlying concern in the decades-
long civil war in Colombia. In the area around San Pelayo, the groups
protesting have been repeatedly dispossessed.?® Land reform was a
key issue in the most recent elections.?

These situations are reminiscent of InfraRed’s other ISDS case, which
it brought using a private contract with the Colombian government.
This case related to another road project, where the discovery of water
sources along the route triggered environmental protections. InfraRed
won a huge payout of $300 million.? It may be looking for a similarly
large payout here.
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It is something that should
never have happened when
the treaty with Europe was
signed: allowing them to
pursue any dispute between
the State and European
private companies not
through national courts but
through the international
tribunals of ICSID and the
World Bank.

GUSTAVO PETRO
COLOMBIAN PRESIDENT 2¢

ISDS as sledgehammer

It is totally inappropriate to address complex
local issues like these - with long histories

and wider political implications - through
international level arbitration. ISDS tribunals
are designed only to assess whether investors’
interests have been damaged, and do not
consider the wider context and public interest.
Local communities and environmental factors
are excluded from the process and will not be
heard. In this context ISDS is a sledgehammer
being deployed to crack a nut - using brute
force to avoid having to comply with national
rulings or adapt to local circumstances.



ISDS onslaught: can Colombia
free itself from the lion’s den?

Colombia has been hit by an onslaught of
ISDS cases in the last decade. Since 2016,
companies have taken 25 cases,? including:

Eco Oro, a mining firm sued over

the introduction of environmental
protections for high altitude wetlands.
The company won, despite clauses

in Colombia Canada BIT supposedly
providing exceptions for government
measures to protect the environment.
But in the end it did not receive any
money from Colombia.

Glencore, a mining giant which is suing
over a Colombian constitutional court
ruling that an opencast mine, Cerrejon,
must not divert the course of a river
sacred to local indigenous communities.
This is one of four ISDS cases Glencore
has initiated against Colombia.

Telefdnica, which sued in a dispute over
mobile phone licences.

In 2024 Telefénica won their case, and the
Colombian government was required to pay a
massive $380 million. This prompted president
Gustavo Petro to speak out, saying ISDS puts
the country “in the lion’s den”. He announced
that treaties with the US and EU would

be renegotiated.”® The government is also
reviewing treaties with the UK and Switzerland.

But the outcome of the first renegotiation

(of the US treaty), is not encouraging. The
changes have been watered down to just a
few reinterpretations of the fine print, rather
than actually removing ISDS clauses.?® Yet the
experience of the Eco Oro case shows that
ISDS tribunals are unlikely to pay heed to such
interpretations.

If the Colombian people are to be freed from
ISDS, then public pressure is needed, both

on the Colombian government and on the
governments in the EU, UK, Switzerland, US,
Canada and elsewhere which are the partners
in the treaties.
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